With regard to its right to challenge the application
of the safeguard notice in question, as well as the legality
of the citations in question, Monterey states that the fact
that it may have failed to contest two citations issued
subsequent to the Wrachford Safeguard Notice in the eight
years since it was issued does not foreclose its contests
here, nor does it amount to an admission that the safeguard
is valid.  To conclude otherwise, suggests Monterey, would
deprive it of its right to due process.

MSHA takes the position that the term all belt conveyors
found in criteria subsection 75.1403-5(g), literally applies
to all belt conveyors, regardless of whether or not they
were used to transport men and materials or only coal.
MSHA. asserts that the term "materials" should be interpreted
to include coal, and even though the parties have stipulated
that the cited belt conveyors in question are not designated
mantrips for the transportation of mine personnel, and that
they are used solely to transport the coal which is mined
out of the mine, they nonetheless must comply with the safeguard,
as well as the requirements of subsection (g).

MSHA asserts that all coal conveyor belts in the mine
must be provided with travelways 24inches wide, and that such
travelways must at all times be maintained "clear" on both
sides of the belt conveyors.  Further, on the facts of these
cases, and in support of its interpretation, MSHA is of the
view that both sides of all such conveyor belts must be
maintained "clear" to insure ready access to both sides of
the belts by belt examiners, and to preclude accumulations
of loose coal which may present tripping or fire hazards, and
to preclude general mine clutter which may present tripping
and slipping hazards.

The "safeguard notice" authority found in section 75.1403,
accords substantial power to an inspector to issue a citation
on a mine-by-mine basis, for conditions or practices which
are in effect transformed into mandatory health or safety
standards by the inspector who may have initially concluded
that a particular event or set of circumstances constituted
a situation that required to be addressed in that mine.  Since
the practical result of an inspector's application and enforcement
of a safeguard notice is to impose a mandatory safety or
health requirement on the mine operator, separate and apart
from any of the published mandatory standards, I believe
that careful scrutiny must be given to such notices to insure
proper notice and even-handed enforcement.  In my view,
indiscriminate or arbitrary use of such notices as "catch-alls,"
with little or no regard as to whether or not the asserted
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beside a totally ex parte record to consider.
